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Pursuant to notice, a public hearing was held by the Zoning 
Commission for the District of Columbia to consider the application 
of the law firm of Wilkes, Artis, Hedrick and Lane, on behalf of 
Square 456 Associates, requesting the Zoning Commission to amend 
the text of the District of Columbia Municipal Regulations (DCMR), 
Title 11, Zoning. 

The application was filed on December 1, 1994, and requested the 
Zoning Commission for the District of Columbia to add a new 
paragraph 1707.4(w) to Subsection 1707.4, the Downtown Development 
District section applicable to the Downtown Historic District. The 
proposed paragraph 1707.4(w) include Lot 857 and part of Lot 867 in 
Square 456 in the list of properties governed by the Downtown 
Historic District provisions of the DDD regulations. The proposed 
amendment would reduce the FAR of the above-referenced lots in 
Square 456 from 10.0 to 6.0, eliminate the minimum requirements of 
2.0 FAR for residential use, create the opportunity to utilize 
transferrable development rights ( T D R s )  to make-up off-site, what 
is lost in on-site development, and allow the applicant to develop 
the site as a matter of right. 

By memorandum dated February 3 ,  1995, the Office of Planning (OP) 
for the District of Columbia analyzed the planning and zoning 
issues relative to the application. The report indicated that in 
the adoption of the Downtown Development District, the Zoning 
Commission included the entirety of the Downtown Historic District 
within the historic preservation provisions of 1707.4, with the 
exception of the lots along the 7th Street frontage of Square 456. 
This approach was adopted based on a petition by the D.C. Preserva- 
tion League. The Preservation League did not include the subject 
frontage in its petition because it had (and has) a covenant with 
the property owner governing some critical development and preser- 
vation/restoration matters. Accordingly, the subject properties 
were subject to preservation-related development restrictions, but 
did not become formally subject to the restrictions and incentives 
of the DDD related to historic properties. This exclusion also 
left the properties subject to a housing requirement, a regulatory 
outcome that the then property owner concurred with. 
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The OP noted that if Lot 857 and a part of Lot 867 (now known as 
Lot 868) are included in Subsection 1707.4, two adjacent historic 
Lots 34 and 37 owned by other persons and separated from each other 
by the applicant's corner property on Lot 857, should also be 
included in Subsection 1704.4 The OP recommended that the case be 
set down for a public hearing and that Lots 34 and 37 be included 
in the text to be advertised for the public hearing to provide for 
uniformity and equal treatment of the lots in Square 456. 

By letter dated February 2, 1995, the Residences at Market Square, 
The Pennsylvania, requested that the Commission not set the case 
down for a public hearing. The letter pointed out that the 
proposed text amendment is inconsistent with the Comprehensive 
Plan. The letter emphasized that the Comprehensive Plan Amendments 
Acts of 1994 designated the area as the prime generator of downtown 
housing, particularly along 7th Street. It added that the proposal 
would reduce the housing requirement on a site which was already 
counted in the housing target for the area, and which already has 
been substantially reduced by the Council's arena approval for the 
Gallery Place site. 

The Advisory Neighborhood Commission (ANC) 2C, in a letter dated 
February 9, 1995 indicated that the ANC at its meeting held on 
February 1, 1995, voted 4 to 0 in support of a set down for the 
case. 

On February 13, 1995, at its regular monthly meeting, the Commis- 
sion considered the applicant's request, the recommendation of the 
OP, and the letter from the Residences at Market Square, The 
Pennsylvania. The Commission was persuaded by the OP recommenda- 
tion to set the application for hearing and include Lots 34 and 37 
in the proposed text. Accordingly, the Commission authorized a 
public hearing for the case and included Lots 34 and 37. 

On March 31, 1995, the Office of Zoning (OZ) published the public 
hearing notice of the proposed amendment in the District of 
Columbia Reqister, and in the Washinqton Post. The public hearing 
notice indicated that the Commission would consider modifications 
to the text of the proposed amendment or alternative proposals that 
are reasonably related to the scope of the proposed amendment. 

On May 11, 1995, the public hearing of the case scheduled for May 
15, 1995 was cancelled after the Office of Zoning determined that 
the number of Commissioners likely to participate in the hearing 
would not constitute a quorum. The public hearing was rescheduled 
and readvertised for June 26, 1995. 

Councilmember Jack Evans, by letter dated May 9, 1995 supported the 
amendment. He indicated that the text amendment would treat this 
site in the same manner as other properties included in the 
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Downtown Historic District, allowing the property owner to restore 
the vacant existing building to active use. 

At the public hearing session on June 26, 1995, the Commission 
heard the presentation of the OP and the testimony of about six 
witnesses in support of the application. 

The Office of Planning by memorandum dated April 28, 1995, and 
through testimony presented at the public hearing indicated that 
Lots 867 and 857 in Square 456 are located in the Downtown Historic 
District, and/or the Pennsylvania Avenue historic area, and that 
both historic areas are subject to development restrictions and 
incentives pursuant to the Downtown Development District (DDD) 
regulations. The purposes of the restrictions are to encourage 
restoration of historic buildings while also providing a modest 
degree of excess density for the construction of additions, to 
provide for compatibility in historic design, and to ensure a 
reduced scale of buildings in the historic district compared to the 
normal height and bulk of buildings in the Downtown. 

Additionally, the OP pointed out that Section 1707, provided for 
combined lot development, making it possible for unused development 
rights of up to 4.0 FAR to be transferred to a receiving lot or lot 
within the DDD boundaries or within either of two designated 
receiving zones for transferable development rights (TDRs). This 
provision provides financial renumeration to assist in the restora- 
tion of the historic properties and to provide a degree of compen- 
sation for the restrictions on on-site development. The second 
incentive is that the enumerated historic properties are not 
subject to a housing requirement in locations where such a 
requirement might normally apply pursuant to DDD provisions. 

The OP further indicated that the applicant has plans for renova- 
tion, adaptive reuse and new development of its properties. The 
proposed development would renovate the main frame of the existing 
"old" Hecht Company building and construct an addition that 
continues behind the facades of the adjacent 7th Street buildings, 
including the "dogleg" portion of the "Old Hecht Company Complex. If 
The new construction and the renovated parts of the historic 
buildings would be joined as a single building complex and would be 
occupied with arts uses at and below grade and offices on the upper 
floors. The large vacant property along F Street would be 
developed with a major office building, projected to be expansion 
space for the adjacent American Association of Retired Persons 
(AARP) Headquarters building that was built several years ago in 
the south-western corner of the square. The AARP expansion site is 
subject to a housing requirement under the provisions of the DDD. 
The housing requirement is proposed to be provided in Lot 857, 
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known as the "Murray" Parcel, at the corner of 7th and E Streets, 
N.W. The AARP and the Murray parcel will be legally linked in 
accordance with the provisions of the DDD combined lot development 
agreement. 

The OP also testified that the purpose of requesting the proposed 
text amendment is to be able to proceed with the development as a 
matter of right, rather than to require Board of Zoning Adjustment 
(BZA) variances to reduce the housing requirement. The report 
added that the project has been approved by the Mayor's Agent for 
Historic Preservation and by the Historic Preservation Review Board 
(HPRB). The project's aim is to comply with the DDD requirements. 
The applicant's specified development package which will be 
contained in the combined lot development covenant, will then 
comply with both the zoning and historic preservation requirements. 
The OP concluded its report and presentation by recommending that 
the Commission adopt the text amendment as advertised in the Notice 
of Public Hearing. 

The applicant and his team of expert witnesses by written 
statements submitted to the record and in presenting their case at 
the public hearing testified as follows: 

0 Square 456 Associates views this case as one of uniformity of 
construction of similarly situated properties under the 
provisions of the DDD Regulations that apply to historic 
properties, under Section 1707.4. Additionally, the amendment 
is required from the standpoint of the uniformity clause of 
the D.C.  Code. 

0 The historic properties located in Square 456 are the only 
historic properties which are not subject to the requirements 
of and permitted to proceed with the benefits accorded under 
the provisions of Section 1707. These properties are the only 
buildings that are within both the Downtown Historic District 
and the Downtown Development District and which are not now 
subject to the 6.0 FAR limitation on on-site development. The 
proposed amendment would treat the subject properties in the 
same manner as all other properties which meet the same two 
criteria. 

0 These properties were not included within the scope of 
Subsection 1707 because of the preservation agreement 
negotiated by DCPL and the former owner/developer. The 
present regulations allow a greater amount of on-site density, 
but also prevent any unusable density from being transferred 
o f f  the site. 
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0 The site also carries the double burden of historic preserva- 
tion requirements and the costs of compling with D.C. Law 2- 
144 and a housing requirement under the DD District, either on 
or off-site. No other historic property in the DD District 
must comply with both those requirements. The Zoning Commis- 
sion clearly recognized the difficulties created by an overlap 
between preservation and housing, and in Subsection 1706.20, 
specifically provided that "The residential requirements shall 
not apply to any lot restricted to a maximum development of 
6.0 FAR." 

0 Square 456 contains the only buildings within the Downtown 
Historic District which are subject to the housing provisions. 
The historic properties on Square 456 are also the only 
properties in the Downtown Historic District not limited to 
6.0 FAR. On the other hand, the existing buildings along 7th 
Street in Square 456 are prevented from achieving the allow- 
able 10.0 FAR due to their historic character and location 
within the Historic District (i.e., the constraints imposed by 
D.C. Law 2-144). While these buildings are not able to 
achieve the density permitted by the DD District, they are 
also not eligible for any of the benefits accorded to all 
other historic properties within the Downtown Development 
District, such as the ability to utilize transferrable 
development rights (TDRs) if the maximum density cannot be 
achieved on-site. 

0 On April 1, 1988, when the owner entered into the agreement 
with DCPL, no residential use was required on the site and no 
TDRs were available to recapture density which could not fit 
on the site. The DD District had not even been presented for 
public review by the Office of Planning, considered by the 
Downtown Partnership, presented to the Zoning Commission or 
set for public hearing. The assumptions which underpinned the 
agreement were that all the space to be built on the site 
could be and would be used exclusively for commercial 
purposes. 

0 With the DD District now in place, the development contem- 
plated under the DCPL agreement cannot be accomplished. The 
economic consequences of proceeding under the adopted Downtown 
Development District provisions combined with the current 
office market conditions completely stifle development on the 
site. 

0 During the sua sponte review by the Zoning Commission of the 
March 8 ,  1991, BZA Order approving an application for a 
variance from the housing requirements on this site, a member 
of the Commission suggested that if the property owner 
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experienced difficulties as a result of the present regula- 
tions, a text amendment would be the appropriate process to 
address those difficulties. 

There was no testimony in opposition to the proposed amendment. 
ANC-2C did not testify, but submitted a letter to the record in 
support of the amendment. 

The legal representative for the Market Square East-West Condo- 
minimum Association and the Pennsylvania Avenue Condominimum 
Association submitted a letter in opposition to a set down of the 
case. However, he testified in support of the application at the 
public hearing. 

During closing remarks, the applicant's representative summarized 
testimony, and requested the Commission to decide the case from the 
bench or as soon as possible. He reminded the Commission that the 
application has the support of ANC-2C, the OP, the residents of 
nearby apartment buildings and Councilmember Jack Evans. He added 
that Square 456 Associates is anxious to go forward with this 
project. 

The Commission reviewed, discussed and evaluated all evidence, 
testimony and information provided at the hearing and submitted to 
the record of this case, and was persuaded that a bench decision to 
approve the proposed amendment was justified. At the close of the 
public hearing on June 26, 1995, the Commission took proposed 
action to approve the application from the bench. 

A notice of proposed rulemaking was published in the D.C.  Register 
on September 1, 1995. The notice of proposed rulemaking was also 
referred to the Zoning Administrator, the OP and to the National 
Capital Planning Commission (NCPC) under the terms of the District 
of Columbia Self-Government and Governmental Reorganization Act. 

The NCPC, by report dated July 27, 1995, found that the proposed 
amendment would not adversely affect the Federal Establishment or 
other Federal interests in the National Capital, nor be inconsis- 
tent with the Comprehensive Plan for the National Capital. 

The Zoning Commission has accorded the ANC the "great weight" to 
which it is entitled. 

The Zoning Commission believes that its decision to approve the 
text amendment provides for uniform treatment of properties in the 
Downtown Historic District that are governed by provisions of the 
Downtown Development District. 
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The Zoning Commissi n believes th t its decision to approve the 
text amendment is in the best interest of the District of Columbia, 
is consistent with the intent and purpose of the Zoning Regulations 
and the Zoning Act and is not inconsistent with the Comprehensive 
Plan for the National Capital. 

In consideration of the reasons set forth herein, the Zoning 
Commission for the District of Columbia hereby ORDERS APPROVAL of 
the following amendment to the Zoning Regulations. 

Add a new Paragraph 1707.4(w) to read as follows: 

*1707.7(w) Square 456, lots 34 ,  37, 857 and 868. 

Vote of the Commission taken on June 26, 1995 3-0: (Maybelle Taylor 
Bennett, John G. Parsons and Jerrily R. Kress, bench decision to 
approve - William L. Ensign, not voting, not having participated in 
the case). 

This order was adopted by the Zoning Commission at its public 
meeting of November 13, 1995 by a vote of 3-0: (John G. Parsons, 
Maybelle Taylor Bennett and Jerrily R. Kress, to adopt - William L. 
Ensign, not voting, not having participated in the case). 

In accordance with 11 DCMR 3028, this order is final and effective 
upon publication in the D.C. Register; that is onFebruary 9, 1996 * . 

* G T L 6  MADELIENE H. DOBBINS 

Director 
Office of Zoning 

**This o r d e r  apDears  i n  the Februa ry  9 ,  1996 e d i t i o n  of  t h e  
D.C. R e g i s t e r  which w a s  p u b l i s h e d  on F e b r u a r y  26 ,  1996.  
zco787/VCE/MHD/LJP 

*Should read 1707.4(w) 


